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•          403(b) (Institutionalized Spouse):  $7,454.03

• 2018        (Joint):  $3,150.00

• 2012           (Joint):  $8,150.00  

See also, written submission by counsel.

DISCUSSION

Medicaid rules include various provisions intended to guard against the impoverishment of the
“community spouses” of Medicaid recipients who reside in nursing homes as well as the spouses of
individuals enrolled in Medicaid home and community based long term care waiver programs (e.g.,
Family Care, IRIS).  See Wis. Stat. §49.455; Wis. Admin. Code §DHS 103.075, 42 U.S.C. §1396r-5; and
Medicaid Eligibility Manual (MEH) §§18, et.al. To become eligible for Institutional Medicaid or a home
and community-based long term care waiver program (hereafter, “community waivers”), an unmarried
individual may not own countable, available assets in excess of $2,000. MEH §§27.5.1, 27.5.2, 27.7, and
39.4.1. In contrast, married applicants may initially qualify for Institutional Medicaid or community
waivers while owning a higher amount of countable assets. See Wis. Stat. §49.455(6) and MEH §18.4.6.1.  
 
The amount of assets a community spouse is allowed to retain in excess of the $2,000 asset limit is
referred to as the “community spouse resource allowance” (state Medicaid policy uses the term
“community spouse asset share”). See Wis. Stat. §49.455(6) and MEH §18.4.3. The community spouse
assets share (CSAS) is dependent upon the total amount of countable assets the applicant and his or her
spouse own as of the beginning of the first continuous period of institutionalization of 30 days or more or
the date the person was found functionally eligible for community waivers. MEH §18.4.2 and Wis.
Admin. Code §DHS 103.075(4)(b).  A couple who  owns $100,000 or less will have a CSAS of $50,000;
a couple who owns more than $100,000 but less than $260,760 will have a CSAS equal to 1/2 of their
total countable assets; and a couple who owns $260,760 or more will have a CSAS of $130,380.  Id.  If a
married applicant owns countable assets in excess of $2,000 plus the assigned CSAS, s/he will be found
ineligible by the agency.  
 
An institutionalized spouse or the community spouse may request that an agency complete an assessment
of the couple's assets prior to filing an application.  When the agency receives this type of request, the
agency will calculate the couple’s total countable assets which is commonly referred to as an “asset

assessment”. The agency will also determine the amount of assets the community spouse will be able to
retain while still attaining eligibility for the institutionalized spouse i.e., the community spouse resource

allowance / community spouse asset share. 

The issue in dispute at hearing was whether petitioner’s assets exceeded program limits for Community
Waivers/Family Care. Petitioner bears the burden to demonstrate that his assets did not exceed those
limits.
 
The Medicaid Eligibility Handbook (MEH) provides the following guidance, in relevant part:

18.4.1 Spousal Impoverishment Assets Introduction

Count the combined assets of the institutionalized person and his or
her community spouse. (Note: Disregard prenuptial agreements. They have
no effect on spousal impoverishment determinations.) Add together all
countable, available assets (see Section 16.1 Assets Introduction) the couple
owns.
 

Personal information

Personal info...

Personal i...
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Do not count the following assets:

• Homestead property. If the institutionalized person and the community
spouse each own home property and meet the criteria in Section 16.8.1.3
Exempt Home Property, exempt the institutionalized person’s home but
not the community spouse's home.

 

Example 1: One spouse is in a nursing home, the other lives in the
community. They have lived apart for 10 years. The institutionalized person
owns a home and intends to return. The community spouse owns a different
home. The home that each spouse owns is the principal residence of that
spouse. The institutionalized person's home is an exempt asset. The
community spouse's home is not exempt.

 

If they both own homes and the institutionalized person’s home is not
exempt, count the institutionalized person’s home but exempt the spouse’s
home. Both homes cannot be exempt simultaneously.
 

• One vehicle, regardless of value or purpose. If the AG has more than
one vehicle, completely disregard the vehicle with the highest equity
value, regardless of purpose. Then, for the remaining vehicles, follow
the EBD rules for vehicles (see Section 16.7.9 Vehicles [Automobiles]).
Note: Do not allow additional vehicles to be exempted under Section
16.7.9, unless they meet the definition to exempt under the provisions
for property essential to self-support, plan to achieve self-support or
temporarily inoperable as outlined in the section.
 
Example: Howard is applying for benefits. Howard is in an institution
and Marianne is his community spouse. They own a boat with an equity
value of $10,000  and an automobile with an equity value of $7,000.
Because the boat has a higher equity value, it is disregarded. The
automobile does not meet the criteria for exemption and so is a counted

asset; count $7,000 in the asset assessment and the asset determination.

…

• Household goods and personal items, regardless of their value.
• All assets not counted in determining EBD Medicaid eligibility.
• IRA and work-related retirement benefit plans or individually-owned

retirement accounts, such as IRAs or Keoghs of an ineligible
community spouse (see Section 16.7.20 Retirement Benefits).

MEH, 18.4.1 (emphasis added).
 
I would note that counsel submitted multiple requests to the agency seeking to ascertain the assets and
values used to reach the total countable asset total of $100,519.21. The agency did not comply with those
requests. The record at hearing also does not clearly indicate how the agency determined that amount.
What the record indicates is that the amount was comprised of $96,109.21 in liquid assets and $4,410.00
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Based on the evidence in the record, I find that petitioner has not met his burden to prove he met program
asset limits for Community Waivers/Family Care.

CONCLUSIONS OF LAW

Petitioner failed to meet his burden to demonstrate he met program asset limits for Community
Waivers/Family Care.

THEREFORE, it is ORDERED

That petitioner’s appeal is dismissed.
 
REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law
or if you have found new evidence that would change the decision.  Your request must be received
within 20 days after the date of this decision.  Late requests cannot be granted. 
 
Send your request for rehearing in writing to the Division of Hearings and Appeals, 4822 Madison Yards
Way, 5th Floor North, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN
INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and
why it is important or you must describe your new evidence and explain why you did not have it at your
first hearing.  If your request does not explain these things, it will be denied. 
 
The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may
be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed
with the Court and served either personally or by certified mail on the Secretary of the Department of
Health Services, 1 West Wilson Street, Room 651, and on those identified in this decision as “PARTIES
IN INTEREST” no more than 30 days after the date of this decision or 30 days after a denial of a
timely rehearing (if you request one).
 
The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the
statutes may be found online or at your local library or courthouse. 

  Given under my hand at the City of Madison,
Wisconsin, this 2nd day of November, 2021

  \s

  Jason M. Grace
  Administrative Law Judge

Division of Hearings and Appeals
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